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eral Courts, nor do we apprehend that an attempt will be made 
to enforce them in respect to the past. But the penalties are 
saparable from the rest of the ordinance, and if an oppressive 
application of them should be attempted it will be time enough 
then for the appellant to file its bill. United States v. Delaware 
& Hudson Co., 213 U. S. 366, 417. Grenada Lumber Co. v. Mis- 
sissippi, 217 U. S. 433, 443. 

One more objection to the ordinance is found in § 31, which 
limits the privilege as to the conduits to fifteen years and pro- 
vides that after that time the city may put such restrictions, con- 
ditions and charges as it sees fit, or may order the conduits re- 
moved. It seems to be thought that this is an attempt to make the 
appellant contract itself out of the benefit of the Act of Congress. 
What we have said will show some reason for not so regarding 
the ordinance — and as an amendment, § 34, adopted since the 
bill was filed, provides that none of the obligations, &c.,. of the 
chapter shall interfere with rights under the Act of 1866, the ap- 
pellant's position would be no worse by reason of its complying 
with what it cannot help. We think it unnecessary to discuss 
the bill in greater detail to show that it cannot be maintained. 

Decree dismissing bill affirmed. 



UNITED STATES CIRCUIT COURT OF APPEALS, FOURTH 

CIRCUIT. 



No. 1068. 
S. W. Washington and Gerard D. Moore, Surviving Trus- 
tees in Bankruptcy of J. Garland Hurst, Bankrupt, 
Appellants, v. J. F. Tearney and E. M. Tearney, Surviv- 
ing Executors of Edward Tearney, Deceased, Appellees. 
Bankruptcy — Fraudulent Conveyance — Distribution — Right to 
Fund Brought in by Setting Aside Conveyance — Rights of Fraudu- 
lent Grantee as to Debt Unconnected with Fraud — Estoppel of Trus- 
tees — Where a fraudulent conveyance had been executed by a bank- 
rupt nearly six years before he was adjudicated a bankrupt, and with- 
held from record until a few days before such adjudication, and 
such fraudulent vendee also held a large debt against the bankrupt 
unconnected with such fraudulent conveyance and contracted prior 
thereto, and this debt was proved and allowed in the bankruptcy 
proceeding, and subsequently, under the direction of the bankruptcy 
court, the trustees filed a bill in the state court to avoid the con- 
veyance in question and "to recover the property thereby conveyed 
for the benefit of the creditors of the bankrupt estate," it was held 
that, because the trustees themselves asked the state court to de- 



26 18 Virginia law register. [ May, 

clare these debts void as to them as representing all of the creditors, 
including the executors of the fraudulent grantee, and the state court 
did what they asked, it does not lie in their mouths now to say that 
it erred, but the property must be distributed equally and ratably 
among those creditors whose claims have been proved and allowed, 
including that of the fraudulent vendee. Quaere, what would have 
been the holding had the prayer of the bill in the state court and its 
decree responsive thereto, only been in behalf of creditors entitled 
under the state law to attack the conveyance. 

Appeal from the District Court of the United States for the 
Northern District of West Virginia, at Martinsburg, in Bank- 
ruptcy. Argued February 20, 1912, decided March 14, 1912, be- 
fore Goff and Pritchard, Circuit Judges, and Rose, District 
Judge. 

James M. Mason, Jr., for appellants. 

Forrest W. Brown and R. T. Barton for appellees. 

Rose, District Judge: The appellants are the surviving trus- 
tees in bankruptcy of J. Garland Hurst. They will be called the 
trustees. He the bankrupt. 

The appellees are the executors of Edward Tearney. They 
will be styled the executors. The deceased the creditor. 

Prior to December 4, 1896, the bankrupt owed the creditor a 
large sum of money. Moreover, at that time the creditor was en- 
dorser or surety for the bankrupt. As such he was subsequently 
called upon to make good sums that the bankrupt should have 
paid but did not. 

At the time of the filing of the petition in bankruptcy, the 
amount due from the bankrupt to the executors on account of 
this indebtedness contracted before December 4, 1896, or for 
which the creditor at that time had become liable was $18,166.22. 
No part of this sum was in any wise connected with the trans- 
actions that took place on the last mentioned day. At some prior 
time the bankrupt had been sheriff of Jefferson County, West 
Virginia. As such he had become indebted to the State in the 
sum of $15,000. He had been elected to the legislature. He 
could not take his seat until he paid the State what he owed it. 
The creditor was his father-in-law. He asked the latter to let 
him have the needed $15,000. The request was granted. The 
money was paid to or for him. On December 4, 1896, as a part 
of the same transaction, he executed two deeds, one for a farm 
of one hundred and fifty-seven acres, the other for his dwelling 
house in Harpers Ferry. The consideration named in the con- 
veyance of the farm was $8,000, in that of the house $6,000. 

The creditor lived until March, 1902. He never recorded ei- 
ther of the deeds. The bankrupt remained in possession of both 
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the farm and the residence. To the public he appeared to be 
still their owner. After the creditor's death the executors found 
the deeds among his papers* The bankrupt asked that they 
should not be recorded until he had opportunity to put his busi- 
ness affairs into better shape. In compliance with this request 
the executors withheld them from record until September 12, 
1902. Eleven days later the bankrupt was adjudicated on his 
own petition. 

The executors promptly filed in the bankruptcy proceedings 
their claim for $18,166.22, the amount of the indebtedness which 
was altogether apart from the dealings with the farm and house. 
This claim was properly proved. It was allowed. No question 
has ever been made that it was both provable and allowable. 

On the tenth of March, 1903, the bankrupt court directed the 
trustees to file a bill in the State Court to avoid the two deeds in 
question and "to recover the property thereby conveyed for the 
benefit of the creditor of the bankrupt estate." The trustees 
filed such a bill in the Circuit Court for Jefferson County. They 
made the executors and the heirs of the creditors defendants. 
They alleged, among other things, that "the debts proved in 
bankruptcy against the said J. Garland Hurst, entitled to par- 
ticipate in the distribution of the estate, amount with interest 
(to) September 23, 1902, to the sum of $55,930.42 and the 
trustees' report filed in said bankruptcy proceeding show that the 
assets, other than these pieces of property, will not pay as much 
as ten per centum, and all of the said creditors have a right to 
have said two deeds set aside as to their debts, as being fraudu- 
lent as to creditors." The italics are ours. This sum of 
$55,930.42 included the claim of $18,166.22 filed by the execu- 
tors, as well as the sum of $2,000 more which was claimed for 
the rent of the house and farm. This latter sum was subse- 
quently disallowed In re Hurst, 23 Am. Bank. Rep., 554. 

The Circuit Court for Jefferson County dismissed the bill on 
final hearing. Its decree was on appeal reversed by the Supreme 
Court of Appeals of the State. 

Moore v. Tearney, 62 W. Va., 72. 

The opinion directed that the lower court should decree the 
sale of -the property for the benefit of the plaintiffs as trustees 
in bankruptcy. The mandate adjudged that the deeds "be and 
the same are hereby held void and set aside as to the rights of 
the plaintiff trustees." The property was thereupon sold. Its 
net proceeds were paid over to the trustees. Those proceeds 
were divided among the creditors by two distribution accounts 
stated by the trustees. Without objection dividends were al- 
lowed and paid to the executors on their claim for $18,166.22. 
These two dividends amounted to $4,188.46. 

On the sixth of June, 1909, the trustees began this proceeding. 
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By their petition then filed they asked that the executors be re- 
quired to repay the dividends so paid them. This action was not 
taken until more than six years after the same trustees had asked 
the State court to set aside the fraudulent deeds in order that 
the property included by them might be distributed among all 
the creditors, including among such creditors the executors as 
to their claim of $18,166.22. The referee ordered the executors 
to repay the dividends. On petition for review, the learned 
judge below in a careful opinion reversed the ruling of the ref- 
eree. He dismissed the petition of the trustees. They appealed 
to this court. 

They say that their petition should have been granted, even if 
the proceeds of the sale of the farm and residence constituted 
general assets of the bankrupt estate in the hands of the trustees. 
They argue that a court of bankruptcy is a court of equity and 
will therefore postpone the claim of the executors to those of 
the creditors who were not parties to the fraud. They urge that 
the creditor's fraudulent conduct in withholding the deeds from 
record gave a fictitious credit to the bankrupt. Had they been 
recorded the latter would not have been able to contract the 
$35,000 of debts, which at the time of his bankruptcy he owed 
to others than the executors. 

A court of bankruptcy is undeniably in many senses a court of 
equity. It is guided by equitable principles in the administra- 
tion of its relief. It will not enforce a fraudulent transaction. 
It will not aid any one to profit by his own wrong It will usu- 
ally, if not always, refuse to help one to recover property which 
he has let pass out of his hands with intent to defraud. The ex- 
ecutors are not now making any claim with reference to the 
$15,000 which the creditor paid to or for the bankrupt at the 
time of the delivery of the fraudulent deeds and as a part of the 
same transaction. If they were, the principles invoked by the 
trustees might well be applicable. That question is. however, not 
before us. We express no opinion upon it. 

To the extent that a court of bankruptcy is a court of equity 
it cannot be a criminal court. Except where, specially authorized 
by statute, it may not punish men for an offense by decreeing 
the forfeiture of rights which have no connection with the wrong 
of which they have been guilty. 

Keppell v. Tiffen Savings Bank, 197 U. S. 363. 

Courts of equity abhor forfeitures. They have neither the 
will nor the power to take from a man who has committed a 
fraud property which he has honestly acquired and which he has 
not in any way made- use in furtherance of the wrong he has 
done. One who has suffered by his fraudulent conduct may 
compel him to make good the damage he has done. Such redress 
may be sought by appropriate proceedings in a court of law or 
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equity, and a judgment or decree there obtained may be, as a 
matter of course, enforced against any of the assets of the de- 
fendant. The circumstances under which a court of bankruptcy 
could administer such relief would be rare, if they could exist 
at all. It may be called on in some cases to distinguish between 
prior and subsequent creditors and to determine which ,of the 
latter, if any, had actual or constructive notice of some transac- 
tion. We know of no jurisdiction it has to inquire how many 
of the bankrupt's other creditors became such in whole or in 
part because of the failure of the creditor to record his deeds. 
It may not ordinarily require him to make partial restitution to 
such as it may find were so induced to trust the bankrupt by ap- 
plying to the purposes of such restitution property of his which 
was in no wise concerned in any of the fraudulent transactions. 
The trustees say that, however this may be, they are still entitled 
to recover. They contend that under . the bankrupt law these 
deeds of house and farm were not void as to the trustees. If 
they were not, they assert that the assets recovered by the 
trustees were recovered in the right of those creditors only who 
could have avoided those deeds in the State court had not bank- 
ruptcy intervened. In that event they say that the assets so re- 
covered must be distributed among the creditors in the way in 
which the State court would distribute them. In their view the 
facts of this case bring it within the rule laid down by this court 
in Simmons v. Greer, 174 Fed. 654, and not within that applied 
by the Supreme Court in Miller v. New Orleans Fertilizer /Co., 
211 U. S. 496. They apparently overlook the difference between 
the effects of fraud in fact, as in this case, and a mere failure 
to file a mortgage otherwise valid against the world as in Sim- 
mons v. Greer, supra. The Supreme Court calls attention to this 
distinction in Security Warehousing Co. v. Hand, 206 U. S. 427. 
The argument, of course, assumes that the trustees had no power 
in their own right to avoid the deeds in question. They point 
out that § 67e of the bankrupt law declares void only those 
fraudulent conveyances which were made subsequent to the pas- 
sage of the bankrupt act and within four months prior to the fil- 
ing of the petition for adjudication. These deeds were executed 
December 4, 1896. It was more than eighteen months before the 
bankrupt act became a law. It was five years and ten months be- 
fore the petition in bankruptcy was filed in this case. 

In the view we take, it is unnecessary for us to consider 
whether as against the trustees these deeds - can be said to have 
been made on December 4, 1896, and not on September 12, 1902, 
at which latter date they were for the first time recorded or in 
any wise acted upon. Nor are we concerned to inquire whether 
the provisions of § 70a, by which the trustee is vested by opera- 
tion of law with the title of the bankrupt as to the date he was 
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adjudged a bankrupt to property transferred by the bankrupt in 
fraud of his creditors, did not make the house and farm assets 
of the bankrupt estate so soon as a court of competent jurisdic- 
tion had judicially decreed that such property had been trans- 
ferred by the bankrupt in fraud of his creditors. 

Without going into such questions, we are, for the purposes 
of this case and for those purposes only, content to assume with- 
out in anywise deciding — 

(1) That the trustees are right in asserting that their bill was 
filed under the provisions of § 70e and under those provisions 
alone ; 

(2) That against seasonable objection no bill would have been 
sustained in the State court unless it had been filed in the right 
of those creditors only entitled under the State law to attack the 
conveyance; and 

(3) That the trustees are right in asserting that the property 
recovered by them upon such a bill would have to be distributed 
by them among the creditors against whom the State court de- 
clared the conveyance to be void, and among those creditors 
alone. 

We shall not follow the learned and zealous counsel for the 
trustees in his analysis of the statutes and decisions of West 
Virginia on the subject of fraudulent conveyances. It is unim- 
portant to determine how we would have construed and applied 
those statutes and decisions to the facts of the record submitted 
to the Supreme Court of Appeals of West Virginia. We do not 
go into any of these questions, because the trustees themselves 
asked the State court to declare these deeds void as to them as 
representing all of the creditors, including the executors. The 
highest court of the State did what they asked it to do. It does 
not he in their mouths now to say that in so doing it erred. The 
property in this case must be distributed equally and ratably 
among those creditors whose claims have been proved and al- 
lowed. The court below was right in dismissing the petition of 
the trustees. Affirmed.* 



This has b£en a hard fought case, and the end is not yet, as a 
petition for rehearing has been filed, and counsel declares his inten- 
rlS?™ f a ^ y . the cas \ to , the Fe deral Supreme Court, to obtain the 
ruling of that august body upon this important phase of bankruptcy 
?«*L ?" J , conv ey a P c e law. We merely refer interested readers 
to leading articles that have appeared in the Register on the question 
Jot o^J°iX e . S i 6 November a "d January numbers of Vol. XV, pp. 
p 657 d 737 January and February numbers of vol. XVII 



